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THE NEW LEGAL ENVIRONMENT

Bruce Moore (Special Counsel) and Elena Pappas (Solicitor), Maddocks

INTRODUCTION

A new legal regime to govern independent contractors is to come into operation on 1
March 2007.

In a further exercise of the "corporations" power in the Constitution, the Federal
Parliament has enacted laws which have four main effects:

. to supplant laws in some States which have enabled an independent contractor
to seek review of "harsh" or "unfair" contracts in State tribunals;

. to continue, with some variations, the established "unfair contract” review
mechanisms in Federal Courts as the sole means by which an independent
contractor may seek review of an unfair contract;

= to override certain State laws which deem persons who are independent
contractors to be employees for some purposes;

. to establish prohibitions on 'sham' independent contractor arrangements.

THE INDEPENDENT CONTRACTORS ACT
Aims

According to the Explanatory Memorandum, the aim of the Independent Contractors Act
2006 ("the IC Act") is to "recognise and protect the unique position of independent
contractors in the Australian workplace." It does this by asserting that these types of
contracts are primarily commercial and should not be regulated by industrial law. It seeks
to ensure that the States' unfair contracts jurisdictions, and some provisions of State laws
deeming certain arrangements to be in the nature of employment, are overridden by the
new Commonwealth "unfair contracts" regime.

To whom does the IC Act apply?

The IC Act applies to a contract for services:

" to which an independent contractor is a party; and
= that relates to the performance of work done by the independent contractor; and
" that has the "requisite constitutional connection”.

The "requisite constitutional connection" exists where at least one party to the contract is
a constitutional corporation, the Commonwealth or a Commonwealth Authority or a body
corporate incorporated in a Territory. Alternatively, the requisite constitutional connection
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will exist where the work under the contract is wholly or principally performed in a
Territory, the contract entered into is in a Territory or at least one party resides in or has a
principal place of business in a Territory.

A "constitutional corporation” is a trading or financial corporation or a foreign corporation
but is not further defined in the IC Act. The scope of the legislation in this respect will
therefore be governed by the established factors to determine whether a corporation is, in
particular, a "trading" corporation or some other form of constitutional corporation.

So, for example, an individual who enters into a contract to provide IT services as an
independent contractor to a commercial manufacturing company would be covered by the
IC Act.

However, the IC Act does not provide a definition of 'independent contractor'. Rather, it
relies on the established common law multi-factor test which assesses the totality of the
relationship between the parties. The determination of whether a contract is "for
services" (i.e. establishes an independent contractor relationship) or is "of service"
(establishes an employment relationship) is complex, and heavily reliant on judgements
about the factual matrix. The continued reliance by the IC Act on the common law
definition does nothing to reduce the level of uncertainty in its application.

Exclusion of State and Territory laws

The IC Act is designed to ensure that, in the majority of circumstances, "genuine”
independent contractors will be governed by the terms of their contracts (i.e., subject to
the common law) and the laws of the Commonwealth's new unfair contracts regime.

The IC Act aims to prevent State law restrictions on "genuine" independent contracting
arrangements by excluding certain State and Territory laws which limit the ability of
independent contractors to enter into "commercial' agreements e.g. by deeming an
independent contractor to be an employee for certain purposes.

The excluded laws are:

" some that treat a party to a contract for services (a services contract) as an
employee or employer in relation to "workplace relations matters"!; and

= those that relate to workplace relations matters and confer or impose rights or
obligations on a party to a services contract.

However, those State and Territory laws which relate to outworkers and owner-drivers are
intended to continue in their operation.

The IC Act does not affect any State or Territory law (even if it treats an independent
contractor as an employee) unless that law deals with "workplace relations matters".
There are many State and Territory laws dealing with the employment relationship and

! Workplace relations matters are defined to include remuneration, allowances, leave entitlements,
hours of work, enforcing or terminating employment contracts, making, enforcing or terminating
agreements relating to employment, disputes, industrial action and any other matter relating to
employees or employers that is dealt with under the Workplace Relations Act 1996. Laws whose
operation is not excluded by the IC Act include, but are not limited to, those relating to
discrimination, superannuation, workers compensation, occupational health and safety, wage or
salary deductions, consumer rights or taxation.
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treating independent contractors as employees, and principals as employers, for many
purposes in specified circumstances including pay-roll tax and workers' compensation.
These laws are not affected by the IC Act.

The Services Contract Review Scheme

The new scheme is broadly similar to the long standing (but infrequently used) provisions
of sections 832-834 of the Workplace Relations Act 1996 as amended by the Work
Choices legislation. With the new IC Act coming into effect, those provisions are now
repealed.

The new development is the intent to provide a single national forum through the IC Act
for certain independent contractors to seek review of their contracts on limited grounds,
and to exclude the operation of State laws as set out above.

This new scheme enables a party to a services contract to apply to the Federal
Magistrates Court or the Federal Court for a review of the contract on grounds that it is
unfair and/or harsh.

There are a number of "services contracts" which are excluded from review under the IC
Act:

. the "domestic work" exclusion: contracts for the performance of work for the
"private and domestic purposes" of another party to the contract are excluded;

" the "incorporated contractor" exclusion: any contract for work by an independent
contractor where the contractor is a body corporate is excluded from review,
unless work under the contract is "wholly or mainly" performed by a director of
the contractor or by a family member of the director.

So, an independent contractor who is an individual, a partnership or a small family
company (where most of the work is performed by company directors or by family
members) will be able to make an "unfair contract" application.

In determining whether a contract is unfair and/or harsh, the Court may have regard to:

. relative strengths of the bargaining positions;
. whether any undue influence or pressure, or unfair tactics, were used,;
= whether the contract pays less than the rate of remuneration for an employee

performing similar work;
. any other matter the Court thinks is relevant.

In determining whether a contract is "unfair® or "harsh”, the Court is restricted to
considering the terms of the contract at the time it was made. To the extent the Court
may take account of other matters, the Court may only consider them as they existed
when the contract was made.

After reviewing a services contract, the Court may make an order either to set aside the
whole or a part of the contract or to vary the contract. There is no statutory power for the
Court to award any amount of monetary compensation as such under the IC Act, but this
could arise (e.g. if a contract is varied) through the Court's accrued jurisdiction.
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In common with some provisions under the Work Choices legislation, the Court is not
permitted to award costs except in very limited situations. This provision removes some
of the usual disincentives to pursuit of legal action.

Given the limited use of similar Federal law provisions in the past, it remains to be seen
how frequently and extensively unfair contract claims are made under the IC Act.

Transitional Arrangements

State and Territory laws which deem independent contractors to be employees will
continue to apply to an existing contract between parties during a 3 year transitional
period. These laws will apply until either the contract comes to an end, the parties to the
contract elect to bring the transitional period to an end, or at the end of the 3 year
transitional period.

There is also provision for regulations in relation to transitional matters.

Preventing 'sham' independent contractor arrangements

The Workplace Relations Act 1996 ("the WR Act") has now been amended so as to
prevent 'sham' independent contracting arrangements — that is, where an employer seeks
to avoid responsibility for legal entittements due to employees by "disguising” the
employees as independent contractors — by introducing penalties where these
arrangements occur.

The new statutory provisions prohibit the following conduct:

1. misrepresenting an employment relationship or a proposed employment
relationship as an independent contracting relationship (sections 900 and 901);

2. dismissing or threatening to dismiss an employee where the sole or dominant
reason is to then engage that employee again as an independent contractor
performing the same or substantially the same work (section 902);

3. knowingly and intentionally making false statements in order to persuade or
influence an employee to become an independent contractor performing the
same or substantially the same work (section 903).

These provisions attract civil penalties of $6,600 for an individual or $33,000 for a body
corporate if contravened. An application for an order imposing these penalties may be
made by a workplace inspector, a person affected by the contravention or a union of
which the affected individual is a member.

There is no express or direct remedy in the new provisions for the benefit of the individual
employee who is affected by the "sham" arrangement. However, if as a consequence of
the sham arrangement an employee does not receive their full entittements as an
employee, those entitlements could be recovered in other ways.
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Defences available to employers

A statutory defence to an alleged breach of section 900 or 901 will be established if the
employer can prove that:

(a) it believed the contract was a contract for services and
(b) it could not reasonably have been expected to know that the contract was one of
employment.

Amongst other elements, these factors in relation to alleged breaches of sections 900
and 901 may have the effect that it will be very difficult to prove breach, except in the
most obvious cases.

On the other hand, section 902 includes a "reverse onus" provision. It is presumed that
the employer's sole or dominant purpose in dismissing or threatening to dismiss an
employee was to re-engage the employee as an independent contractor, performing the
same or substantially the same work, under a contract for services, unless the employer
can prove otherwise.

The reason for the reverse onus, provided in the Explanatory Memorandum, is that the
purpose alleged would be within the defendant's knowledge. Thus the purpose would be
significantly easier for the defendant to disprove than for the applicant to prove. (This
approach broadly mirrors sections 792 and 809 (freedom of association) of the WR Act).

Some implications

Overall, the legislative changes are not as profound as they might have been (e.g. there
is no statutory definition of an independent contractor). The main effect of the changes
will be to effectively remove ‘unfair contract' challenges under State laws by independent
contractors and to overcome State laws requiring independent contractors to be regarded
as employees for some purposes. This will focus attention on ‘unfair contract'
proceedings under the new IC Act.

An application under these provisions will be a costly and time consuming exercise. The
determination of whether a person is a contractor or an employee remains complex,
requiring examination of all the circumstances by reference to the detailed multi-factor
test.

The WR Act does not provide a codified definition of the types of contractual relationship
at issue, and leaves it to the common law to provide the requisite test. Whilst many
employment arrangements are clear-cut and are definitively "employee/employer" or
"principal/independent contractor”, there can be many marginal situations where the
characterisation is not clear. In such cases, there is often an unsatisfactorily murky
environment for a contracting party to have to prove a belief, and a basis for not
reasonably knowing that the contract was of one species rather than another.

In order for an employer to establish that it could not reasonably be expected to know that
the relationship was one of employment, the employer may well need to demonstrate it
has sought legal advice. But such a process itself raises further issues and may not
resolve the question definitively — for example, the question of legal characterisation of a
contract usually depends not only on its terms but also on how it is applied in practice. It
is not clear from the legislation whether it is only the express terms of the contract which
are to be referred to.
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Where that leaves small business (perhaps most likely to be at risk of penalty) is
anyone's guess. Interestingly, the very vagueness of the legal test may make it easier for
a small business to prove that it could not be expected to know the nature of the contract
at law.

The operation of the IC Act and WR Act provisions is most likely to be tested in industries
with substantial use of independent contractors including building and construction,
cleaning and catering and information technology.

Employers should be aware of these changes, particularly when considering issues in
relation to restructuring their commercial operations.

In relation to more specialised employment-related matters, the line between who is an
employee and who is an independent contractor remains blurred, in the absence of a
statutory definition. Employers would be prudent to seek legal advice - not only to ensure
that their contractual arrangements do not fall foul of the "sham" provisions, but also to
assist with determining that the contracts are not susceptible to challenge, as being
"harsh" or "unfair".
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